MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 501/2017 (S.B.)

1) Smt.Kaushalya Wd/o Ramkrisha More,
Aged about 56 years,
Occu : Housewife.

2) Amol S/o Ramkrishna More,
Aged about 32 years, Occu : Nil,

3) Vishal S/o Ramkrishna More,
Aged about 30 years,
Applicant No.1 to 3 R/o Bhadravati,
Chandrapur.

Versus

1) Government of Maharashtra,
Ministry of Home affairs through
Secretary, Mantralaya,
Maharashtra, Mumbai.

2) Superintendent of Police,
Chandrapur, S.P.Office,
Chandrapur.

3) Deputy Superintendent of Police,

Chandrapur, S.P.Office,
Chandrapur.

0.A.N0.805/2019 (S.B.)

1) Smt.Kaushalya Wd/o Ramkrisha More,
Aged about 56 years,
Occu : Housewife.

2) Amol S/o Ramkrishna More,
Aged about 32 years, Occu : Nil,
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3) Vishal S/o Ramkrishna More,
Aged about 30 years,
Applicant No.1 to 3 R/o Bhadravati,
Chandrapur.

Applicant.

Versus

1) Government of Maharashtra,
Ministry of Home affairs through
Secretary, Mantralaya,
Maharashtra, Mumbai.

2) Superintendent of Police,
Chandrapur, S.P.Office,
Chandrapur.

3) Deputy Superintendent of Police,
Chandrapur, S.P.Office,
Chandrapur.
Respondents

Shri S.R.Charpe, Ld. counsel for the applicants.
Shri V.A.Kulkarni, Ld. P.O. for the respondents.

Coram:-Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 18t October, 2022.

UDGMENT

Judgment is reserved on 07 October, 2022.

Judgment is pronounced on 18t October, 2022.

Heard Shri S.R.Charpe, learned counsel for the applicants and
Shri V.A.Kulkarni, learned P.O. for the Respondents.
2. Since these 0.As. are inter connected they were heard together and

are being decided by this common judgment.
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3. The applicants are wife and sons of deceased Ramkrishna More.

4, Reliefs claimed in 0.A.N0.501/2017 are founded on Section 47 of the
Persons with Disabilities (Equal Opportunities, Protection of Rights and
Full Participation ) Act, 1995,

5. In 0.A. No.805/2019 direction is sought to the respondents to
consider claim of either of the sons of the deceased for giving an
appointment on compassionate ground.

6. In 0.A.N0.805/2019following relief was also claimed-

a. Declare that the stipulation in the Government
Resolution dated 22/8/2005 to the extent it
differentiates between the employees who are
rendered unfit for discharging their duties on
account of various situations such as cancer,
accident etc. while in service and are retired on
medical grounds and other set of the employees,
who are rendered disabled, while in service, for
grant of benefit of scheme of compassionate ground
appointment, as illegal arbitrary and violative of
article 14 of the Constitution of India and may
further be pleased to strike down the same to the

aforesaid extent.

This grievance stood redressed during the pendency of these 0.As. by
virtue of the following declaration granted by the Principal Bench of this

Tribunal in 0.A.N0.1006/2015 by judgment dated 07.08.2017-
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(b) The text quoted in para 7 of the order viz.
as contained in G.R. dated 22.08.2005
(Exhibit ‘N’ page 52 of 0.A.) is quashed and
set aside and the claimant will be eligible
to apply for compassionate appointment in
furtherance to the policy of the
Government in vogue before issuance of
G.R. with modification made through G.R.
dated 22.8.2005 except the portion which

is quashed.

7. Facts of 0.A.N0.501/2017-

The deceased was working as Assistant Sub-Inspector. On
07.10.2010 he met with an accident and sustained severe injuries. He
could not regain fitness to resume duties. On 25.03.2013 he was examined
by the Medical Board. The Medical Board issued a certificate (Annexure A-
1) that he was unfit to discharge duties. On 1.7.2013 respondent no.2

passed the following order (Annexure A-2)-

3R
ABL/ 9YCY TAARW FHAREA AR, ARYD TettA I, TR
Ricgt dagz aien fRsties 90/09/090 Ash sislk smEE SeE & ST
TR FA. i JTH AR FS Aaegalt Fesdtaad set TR
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AW/ 98¢y JFAFW arA AR, Alen Sovar Aaega HHOR Asht
Rrern dee =it Agrit, sort Aat (Rigett dqer) e 9:¢R ffia
B FA® o FAR ABL/IYCY IAGW HaR@A AR, Alon etics
02/019/2093 A 1. It TR SO AqFeigaitaR Aategea Hwna Ad
3G,

On 16.12.2013 respondent no.2 passed the following order

(Annexure A-5)-
: 3G :

A BRI 3Tl B : 061/ THR-B/AB-98¢8/2093, &.
99/0¢/93 TR ABY/9IYCY JAGT AR AAYD W3 .AFEOR Atat
sties 99/019/2090 & 9/09/2093 WA HSR FHIUAW 3Metett I A
SRLAGR WG HH JHRA 32 FeteHAm BrtiHa Hevnd Ad 3ugd.

*R)

ABL/ IBCY THAGE AR AAYD Q.3 AHPR Aol AFRISE, PR
Aa (3-0) BrA 9%¢9 M Tt VR we Frm 3(9) =R Kaiw
99/0l9/090 & 99/08/2099 wia WY ke Wacddia wwu ) fetiw
92/08/2099 d 08/02/2092 WA 300 T 3 FWu 3) TrW
BB VR Helell Ul forA HaiD 3 () A Rstis §/2/092 d
8/2/2093 wa 3§y Rax wEE ww st 8) R.Y/R/093 A
9/19/093 Wi 999 A SRR IS IeTH TATUAR SER FHIR
HRUATA A 313,
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ad" AR DUl Al PIga AW AR I FeAa fSta on
R1ctTe AHCATE Rl T ABNBIINET 1 SR G

But for the order dated 1.7.2013 the deceased would have retired on

superannuation.

Grievances of the applicants in this O.A. are-

(1)

(2)

(3)

After the accident of the deceased Ramkrishna More,
on and from 11.07.2010 till the date of medical
retirement ie. on 02/07/2014, the deceased
Ramkrishna More was on a medical leave and
therefore for the period from 11.7.2010 up to
02/07/2013, the deceased Ramkrishna More was
entitled to draw the entire salary as per rules.

After issuance of order of medical retirement of the
applicant the respondent issued an order dated
16.12.2013 thereby adjusting the period of absence of
deceased Ramkrishna More from duty on account of
accident and unfitness to join duty thereafter against
various leaves available to the credit of deceased
Ramkrishna More including the earned leaves in the
manner stated in the aforesaid order.

As per law the deceased Ramkrishna Sitaram More
ought to have been paid the entire salary for the
period from 11.07.2010 i.e. day on which the deceased
Ramkrishna More was on medical leave till the actual
date of superannuation i.e. 01/07/2014. Similarly the
deceased Ramkrishna More being under medical

treatment and having been treated to be under
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medical leave on and from 11.7.2010 till the date of
medical retirement i.e. 02/07/2013, said period of
absence could not be adjusted against the earned
leaves and thus the deceased Ramkrishna More was
entitled for encashment of 300 earned leaves lying to
his credit. However, the respondents in the manner
pointed out above illegally adjusted earned leaves
against the absence from duty on account of accident
i.e. a period during which the deceased Ramkrishna
More was admittedly availing medical leave.

(4) The deceased was initially found to be entitled for an
amount of Rs.2,07,400/- towards gratuity from the
respondents however the respondents illegally
proceeded to deduct the amount of salary lawfully
paid to the deceased Ramkrishna More to the tune of
Rs.1,93,838/- and thereby releasing only an amount of
Rs.13563/- towards gratuity. The respondent no.2
communicated the same to the applicant vide

communication dated 16.12.2013.

By communication dated 26.08.2015 (Annexure A-6) respondent
no.2 informed the deceased as under-
IRiaa Al R A Houa Ad - @,

FFETDR-2, TF d FHEW, APR Addsta ™ B.
RIR-19/d5qR/9393R0&89/3/d/98/90/§099880R, featisw
0¢.09.2098 @ U3 B.9980909 0¥ (e Adl 3USEEL

(Togedidt) ama B.209800/- FoR FAclel 3RS AR AR
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Aq IwEE (UsYREt) EHRAYA {8.08.02.2093 @ 09.00.
2093 WA 980 N LR W THc WDHA 5.9883¢3 /-
aAd AR Adel Ffdacige adst a stcreRt stfewere s
ageht DA 3.3¢88SY/- 3t TP ITHA B.9%3¢3¢/- aJA
HOA DA B.938E3/- HERA H.YREICH, Reiw 28.03.
R09Y BR 37T BT Seteit 313.

Ramkrishana More died on 10.10.2015 (Annexure A-7).

In this O.A. the applicants have claimed following reliefs-

a) Quash and set aside the communication/order
dated 16.12.2013 (Annexure-A-5) so also
Communication/order dated 26/08/2015
(Annexure A-6) issued by the Respondents no.2 & 3
respectively. So also quash and set aside the order
dated 1/7/2013 (Annexure A-2 issued by the
respondent)

b) Direct the respondents to effect the encashment of
leaves in respect of 300 earned leaves lying to the
credit of the deceased Ramkrishna More at the time
of retirement and to pay the same to the Applicants.

c¢) Direct the respondents to pay to the applicants an
amount of Rs.1,93,838/- illegally deducted from
the amount of gratuity which was payable to
deceased Ramkrishna More.

d) Direct the respondents to pay interest @ 11% p.a.

on the amounts claimed as per prayer clause aa, b
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& c from the date of retirement i.e. 02/07/2013 till
the date of complete realisation.
e) Grant any other relief as may be considered fit and

proper in the facts and circumstances of the case.

8. In his reply at pp.25 to 28 respondent no.2 has raised following

contentions-

(1)

)

As a matter of fact Shri.Ramkrishna More while taking
the treatment on account of accident, had several
times orally requested to retire him from the service
on medical ground. He submitted such application to
the Superintendent of Police Chandrapur on
28.08.2012 and to the Director General of Police,
Mumbai on 01.09.2012. Accordingly he was referred
to the Medical Board on 17.09.2012. After due
examination, Shri.Ramkrishna More was declared
completely and permanently incapacitated for further
service of any kind by the Medical Board, and
recommended for invalid pension. Shri More again
requested for retirement on medical ground vide
letter dated 21.06.2013.

On the retirement of the applicant on the medical
ground, it was necessary to decide the period of
absence as per MCS (Leave) Rules. Therefore, by
virtue of order dated 17.08.2013 the S.P. Chandrapur
decided the leave period and as per said order after
adjusting the leave to the account of Shri. More the
leave from 06.02.2012 to 01.07.2013 i.e. 512 days was

declared as Extra Ordinary Leave.
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(3) The aforesaid order was reviewed sympathetically
and modified order was passed on 16.12.2013 and
from 06.02.2012 to 04.02.2013 the leave of 365 days
was adjusted from extra ordinary leave to special
leave and only 147 days are declared as extra
ordinary leave. Thus the respondents have decided
the leave as per law and there is no illegality in it. The
amount of Group Insurance and gratuity was paid to
Shri. More on 08.01.2014. The Regular Pension is
commenced from 02.07.2013. As Shri. More was
satisfied with all the formalities, the action of
retirement on medical ground was initiated on his
request. As such he has not challenged the same
during his lifetime. At the cost of repetition it is stated
that Shri. More expired on 10.10.2015 i.e. at least 2
years from the commencement of pension.

(4) Shri. More was absent from duty from 11.07.2010 to
01.07.2013 i.e. for 1087 days. Out of that leave of 275
days is granted as per Rule 61(1)(B), the earned leave
of 300 days is granted as per Rule 50(1) (2) and
special leave for disabilities (Pakshaghat) of 365 days
is granted as per Rule 79(3)(3) of the MCSR (Leave)
Rules. After adjusting all kinds of leaves the
remaining absence of 147 days was declared as Extra
Ordinary leave and the sane is deducted from his
DCRG. The A.G. Office raised objection of excess
payment and accordingly amount of Rs.38,455/-
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towards excess payment and amount of Rs.1,55,38/-
towards leave without pay is recovered.

(5) He himself requested for retiring him on medical
ground and therefore there is no force in this
contention.

In support of aforesaid contentions the respondents have placed
Annexures R-1 to R-4 on record.
To assail the orders dated 01.07.2013 (Annexure A-2) 16.12.2013
(Annexure A-5) and 26.08.2015 (Annexure A-6) the applicants have relied
on Section 47 of the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation ) Act, 1995.

It reads as under-

“47.Non-discrimination in Government
employments.-(1) No establishment shall
dispense with, or reduce in rank, an employee

who acquires a disability during his service:

Provided that, if an employee, after acquiring
disability, is not suitable for the post he was
holding, could be shifted to some other post with

the same pay scale and service benefits:
Provided further that if it is not possible to

adjust the employee against any post, he may be

kept on a supernumerary post until a suitable

0.A.N0.501/2017 & 805/2019



12

post is available or he attains the age of

superannuation, whichever is earlier.

(2) No promotion shall be denied to a person

merely on the ground of disability:

Provided that the appropriate Government may,
having regard to the type of work carried on in
any establishment, by notification and subject to
such conditions, if any, as may be specified in
such notification, exempt any establishment

from the provisions of this section.

To support this submissions reliance is placed on Uttarakhand State
Co-operative Federation Ltd. Vs. Shiv Kumar Sharma and another
(Judgment of Uttarakhand High Court delivered on 27.09.2018 in Special
Appeal No.672/2018.) In this case itis held-

13. Inview of the language used in Section 47 of the
Act, no employer, who falls within the definition of
‘establishment’ can dispense with services of an
employee, who acquires disability during employment,
notwithstanding any provision to the contrary
contained in the Service Rules. Service Rules are in the
nature of subordinate legislation, which cannot
override provisions of Parliamentary Legislation.
Moreover, Persons with Disabilities (Equal

Opportunities, Protection of Rights and Full
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Participation ) Act, 1995 is a beneficial legislation
which requires a liberal interpretation to give effect to
the legislative intent as held by Hon’ble Supreme Court
in the case of Kunal Singh Vs. Union of India reported

in (2003) 4 SCC 526.

In reply, it was submitted by the learned P.O., Shri V.A.Kulkarni that it
was the deceased himself who had applied for retirement, he accepted the
impugned orders without demur and hence an inference of waiver will
have to be drawn which would non-suit the applicants. To counter this
submission learned Advocate for the applicants submitted that the
deceased was left with no alternative because of his physical condition and
under such circumstances it would not be permissible to draw an inference
of waiver. To support this submission reliance is placed on the following
observations in paras 9 and 10 of Shiv Kumar Sharma (Supra)-

9.  Section 47 of the aforesaid Act is in the nature of
guarantee to an employee, who acquires physical disability
while in service. Since respondent no.1 acquired disability
during service, therefore, he is protected by Section 47 of the
Act. Merely, because he gave option for voluntary
retirement pursuant to the circular issued by Managing
Director, it cannot be said that he waived his rights
available under Section 47 (i) of the Act. For a waiver of
legally enforceable right earned by employee, same should

be clear and unequivocal, conscious and with full knowledge
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of consequences, as held by Hon’ble Supreme Court in the
case of Shashikala Devi Vs. Central Bank of India reported in

(2014) 16 SCC 260.

10. From Annexure-9 to the Writ Petition, it is apparent
that respondent no.1 was not able to perform his duties. He
had given option for voluntary retirement due to his
physical disability. Thus, he was not aware of the rights
available to him under law, therefore, the condition
necessary for waiver of right is not present in the instant
case. Since the option given by the respondent no.1 was not
unqualified, therefore, it was never accepted. In such view
of the matter, the submission made on behalf of the
appellant that respondent no.1 was not entitled to
protection of Section 47 of the Act, cannot be sustained in

the eyes of law.

The applicants have further relied on “C.Edwin JoshuaVs.The State

Transport Corporation (Madurai) Ltd.”(Judgment dated 11.01.2018

delivered by Madurai Bench of Madras High Court in Writ Petition No0.8248
of 2014 with W.M.P. (MD) No0.15747 of 2017.) In this case itis held-

3. The stand of the respondent cannot be appreciated.
There is no question or waiver or estoppel in these cases.
When Section 47 (1) of the Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation )
Act, 1995, gives a statutory protection to the disabled

employee, the same will have to be adhered to in letter and
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spirit. The impugned order is violative of the said statutory

provision.

Reliance may also be placed on “Kunal Singh Vs. Union of India and

Another 2003 SCC (L & S) 482”. Wherein it is held-

Merely because under Rule 38 of CCS Pension
Rules, 1972, the appellant got invalidity pension is no
ground to deny the protection, mandatorily made
available to the appellant under Section 47 of the Act.
Once it is held that the appellant has acquired
disability during his service and if found not suitable
for the post he was holding, he could be shifted to
some other post with same pay scale and service
benefits ; if it was not possible to adjust him against
any post, he could be kept on a supernumerary post
until a suitable post was available or he attains the
age of superannuation, whichever is earlier. It
appears no such efforts were made by the
respondents. They have proceeded to hold that he was
permanently incapacitated to continue in service
without considering the effect of the other provisions

of Section 47 of the Act.

Undisputed facts have been narrated above. By applying Section 47
of the Act to these facts it can be concluded that none of the impugned

orders can be sustained and declaration deserves to be granted that the
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deceased would deem to have retired on superannuation and therefore
entitled to all benefits flowing therefrom.

8. Additional facts of 0.A.N0.805/2019-

On 20.03.2015 applicant no.3 submitted an application for
appointment on compassionate ground. This application was turned down

by communication dated 4.4.2015 (Annexure A-9) which reads as under-

faw= :-3nueRn fhetend 3tuar wiueRng enAts/ et fstena

GGG CASICIC R

sft. Rrenat e AR, A Brasicer, sEEd.

gl :- 3NUeT fsties 0/3/098 T 3.
20/2/2099 A 3ETE et DT 3 HURTE R /Feemtea femna
Alep3l [HRIEIEA 316 AR Hetell 3B,

ST 375t YU SNMUURA eI A Bt, AZRIE, A, HHGH NI feetot,

A FTUi HHich 31U/ 9008/U.35.89/008/316, Taties 2?/¢ /008 35T I€ & a
& Aict BT HBAT, URTEIA ot STUEIA AP AAAE! HREFTA 3R 35 Sl
T eI == HEeRiE I & a § Felie ugTaR et St Fadd 35 BT
3l 3R, EHR 3UW Wiett fsmwna e S arfes /fwertea smwna
Steel AesTRIEIEId Setet fasiclt SteTee BuId 3Ad 316.
1. Qe 3tefiated A A

Relevant portion of G.R. dated 22.08.2005 (Annexure A-10) is as

under -
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. URE™ 3E@EW AcHwn AL yaldd aRgdtd Jctaust
JERON AR 3¢ POlHAA S RstiepaRis H2od Ad 318 :-

(9) 9 ‘@B’ q ‘B’ HAellcl BAARY BebADT, YA bl A
qEP AAE HRFA HRA oA Sl Fga A @=N
BRI Ie ‘B’ d 3’ Aeftet eiar forgarht doerrht Haeid 358 B Ad
3ME. AYS BHas Ada WAEN fdoa seien e ‘B’ a ‘s’ =M

This ground of rejection of application for appointment on
compassionate ground no longer survives in view of the judgment dated
07.08.2017 passed by the Principal Bench of this Tribunal in
0.A.N0.1006/2015. I have already quoted operative part of the judgment
whereby aforequoted Clause of G.R. dated 22.08.2005 has been quashed
and set aside. Consequently, communication dated 04.04.2015 (Annexure
A-9) cannot be sustained.

9. The upshot of the foregoing discussion is this.

All three impugned orders in 0.A.N0.501/2017 are required to be
quashed and set aside and declaratory relief that the deceased would deem
to have retired on superannuation will have to be granted with all
consequential benefits. So far as 0.A.N0.805/2019 is concerned, the
surviving reliefs in prayer Clauses aa and b deserve to be granted since the

impediment posed by the relevant Clause of G.R. 22.8.2005 no longer
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remains in view of the determination made by the Principal Bench in
0.A.N0.1006/2015. Prayer Clauses aa and b in this O.A. read as under.

aa) quash and set aside, the order dated
04/04/2015 (Annexure A-9) issued by the respondent.

b) Direct the respondents to consider the claim of
the applicant no.2 & 3 for appointment of either of
them, on compassionate ground, on an appropriate
suitable, post with them in accordance with their
eligibility and suitability as per educational and other

qualifications in accordance with law.

It was argued by Advocate Shri S.R.Charpe for the applicants that the
applicants would be entitled to the reliefs claimed in both the 0.As. In
support of this submission reliance is placed on the judgment dated
17.03.2022 in Writ Petition No0.432 of 2021 of the Hon’ble Bombay High
Court (Nagpur Bench). In this case it is held, by relying on Kunal Singh
(Supra)-

In other words, it has been held that the protection of
pay, rank and other such status under Section 47 of the
aforesaid Act is available, notwithstanding any other
benefit that a person may be entitled to who has suffered

disability during the course of his service.

It was submitted that in light of relevant facts the applicants would

be entitled to the reliefs claimed in both the O.As. viz. those based on
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Section 47 of the Act and that of an appointment on compassionate ground.
This submission cannot be accepted.

Simultaneous grant of reliefs claimed in both the 0.As. would
obviously lead to an incongruity. Once it is held that the deceased would
deem to have retired on superannuation with all the attendant benefits,
question of granting relief of appointment on compassionate ground to his
dependant would not arise.

In such a situation the Principal Bench, in 0.A.N0.1006 of 2015 gave a
choice to elect only one set of such reliefs. Same course will have to be
adopted in these cases too. Hence, the order.

ORDER

The impugned orders in 0.A.No.501/2017 dated 1.7.2013,
16.12.2013 and 26.8.2015 (Annexures A-2, A-5 & A-6, respectively) are
quashed and set aside and it is declared that deceased Ramkrishana More
would deem to have retired on superannuation and entitled to all
consequential benefits.

Order dated 04.04.2015 (Annexure A-9) in 0.A.No.805/2019 is
quashed and set aside and the O.A. is allowed in terms of prayer Clauses aa
and b.

The applicants will have to elect any one set of reliefs granted as

above in these 0.As., and not both.
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On receipt of representation from the applicants communicating the
option which they desire to exercise, the respondents shall act upon the
same and take it to its logical conclusion within three months therefrom.

The 0O.As. are allowed in the aforesaid terms with no order as to costs.

(M.A.Lovekar)
Member (])
Dated - 18/10/2022
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Raksha Shashikant Mankawde
Court Name : Court of Hon’ble Member (]) .
Judgment signed on : 18/10/2022.

and pronounced on

Uploaded on : 18/10/2022.
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